Secretary's brief, the record does not establish "constant Occidental
employee exposure" to the hazard posed by the unguarded landing. Sec.
brief at 20, We cannot conclude that the limited access of Occidental's
employees to the work activities of its contractor, as demonstrated
by this record, satisfies the exposure criterion in the Secretary's
enforcement guidelines without rendering the guidelines meaningless.

We also must reject the Secretary's assertion that the present
facts satisfy the fourth criterion in his enforcement guidelines for
citing production-operators for contractor violations, i.e., "control
over the condition that needs abatement." As discussed above, it is
true that Occidental reserved certain rights in its contract with Gilbert,
including the right to monitor and inspect work provided and the right
to terminate the contract in whole or in part if Gilbert "persistently
disregarded]" applicable laws, including the Mine Act.  (Exh. R-l,
paragraphs 7 and 20.) The Secretary points to these contractual pro-
visions as proof that in this case Occidental had "control over the
condition that needs abatement" within the purview of his fourth
criterion. We find this assertion unpersuasive. The rights reserved
by Occidental are basic contractual rights universally reserved in
well-drafted contracts in this industry and others. To hold that
the mere presence of such language in contracts between production-
operators and independent contractors satisfies the criterion of "control"
under the Secretary's independent contractor enforcement guidelines, would
vitiate the very essence of the guidelines. The plain fact is that if the
contractual provisions in this case constitute "control" for citation purposes,
every production-operator could be cited for every contractor violation.
This result has long been critlzed as ineffective enforcement of mine safety
statutes and was ostensibly abandoned by the Secretary upon the adoption of
his new policy. See, e.g., Association of Bituminous Contractors v. Andrus,
581 F.2d 853, 863 (B.C. Cir. 1978); Phillips Uranium, supra; and Old Ben,
supra, (majority and dissenting opinions).

We hold that before a production-operator can be deemed to "control"
a contractor's activities sufficient to justify the issuance of a citation
to it for a contractor's violation, some functional nexus, beyond the
contractual nexus reflected here, must be demonstrated linking the
production-operator's involvement with the contractor's violation.
We emphasize that in this case an independent contractor with a
continuing presence at the mine site was cited for a violation it
committed in the course of its specialized work; the contractor did not
contest the citation; and the hazardous condition was abated promptly.
Given these facts and the lack of any demonstrated exposure of Occidental
employees or control by the production-operator other than routine
verification of work performed, we believe that harm, rather than good,
would be done to the goal of achieving maximum mine safety and health if
such a strained interpretation and application of the Secretary's
enforcement policy were upheld. Therefore, we decline to interpret the
Secretary's regulations and guidelines to require precisely what their
adoption was intended to avoid.

1876rt has approved
